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RECENT DECISIONS. 

Eobert H. Freeman, Editor-in-Charge. 
Vermont Hatoh, Associate Editor. 

Alteration op Instruments — Promissory Notes — Foreclosure op 
Mortgage Given as Security. — Where a promissory note held hy the 
plaintiff was materially altered by him without the consent of the 
maker, but without intent to defraud, held, the plaintiff was not en- 
titled to foreclose a chattel mortgage given as security for the note. 
West v. Naten (Okla. 1915) 152 Pac. 342. 

A material alteration of a promissory note, made by the holder, 
without the consent of the prior parties, avoids the note. Wheelock v. 
Freeman (1832) 30 Mass. 165; Meyer V. Huneke (1874) 55 N. T. 412; 
N". Y. Neg. Inst. Law §§ 205, 206. "Where, however, there is an original 
cause of action independent of the note, and which is not extinguished 
by it, the intent with which the alteration was made is important; if 
it was made innocently, recovery is permitted on the original cause of 
action; Hunt V. Gray (1871) 35 N. J. L. 227; Morrison Bros. V. Hug- 
gins (1880) 53 Iowa 76, 4 K". W. 854; see Booth v. Powers (1874) 56 
N. T. 22, 31; if, however, the alteration was made with intent to 
prejudice the rights of the maker of the note, the holder may not re- 
cover on the original cause of action, Woodworth v. Anderson (1884) 
63 Iowa 503, 19 N. W. 296; Warder v. Willy ard (1891) 46 Minn. 531, 
49 N. W. 300; but cf. White v. Hass (1858) 32 Ala. 430; Toomer v. 
Rutland (1876) 57 Ala. 379, nor realize on the mortgage given as 
security for the note. Hochnell v. Sheley (1903) 66 Kan. 357, 71 Pac. 
839. Where the alteration was innocently made, several jurisdictions, 
reasoning that the holder did not intend to injure the maker of the 
note, have held that the mortgage security was not avoided. Edington 
v. Mcleod (1912) 87 Kan. 426, 124 Pac. 163; Glough v. Seay (1878) 
49 Iowa 111; see Elliott v. Blair (1868) 47 HI. 342. But in the prin- 
cipal case, although the alteration was innocent, the plaintiff is denied 
the right to foreclose the mortgage, following the more logical theory 
that, since the mortgage is security for the payment of the note and 
not of the original debt, the avoidance of the note has the same effect 
upon the mortgage. Of. Tate v. Fletcher (1881) 77 Ind. 102; see 
Jones, Mortgages (7th ed.) § 94. 

Appeal and Error — Evidence Dehors the Eecord — Admissibility. — 
On an appeal from a sentence of death for murder, the district attorney 
offered evidence dehors the record to prove that, on the trial of another 
person in which appellant was a witness, he admitted his guilt under 
oath. Held, evidence dehors the record can be received by the appellate 
court only when it is incontrovertible ; hence it cannot be received here. 
People v. Flack (N. T. 1915) 110 1ST. E. 167. 

While on an appeal the appellate court will receive evidence dehors 
the record to prove that what purports to be a record is not one in 
fact, Wells v. Smith (1901) 49 W. Va. 78, 38 S. E. 547, such evidence 
will ordinarily not be received to add to, Beach v. Baldwin (1833) 9 
Conn. 476; Sams v. Gray (1913) 156 Ky. 615, 161 S. W. 553, or con- 
tradict the record. Ewing v. Stanley (1901), 119 Ky. 689, 63 S. W. 
984; Wolf v. Hope (1904) 210 111. 50, 70 N. E. 1082; Heddleson v. 
Hendricks (1892) 49 Ohio St. 297, 34 N". E. 696; contra, Leeth v. 
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Komman, Sawyer & Co. (1911) 2 Ala. App. 311, 56 So. 757. To this 
rule, however, there are various exceptions. See In re Hutton's Estate 
(1902) 92 Mo. App. 132. Thus, where a statement of compliance with 
certain formal requirements has been inadvertently omitted, such com- 
pliance may often be shown aliunde. Burnham v. North Chicago St. 
By. (C. 0. A. 1898) 87 Fed. 168; Sutter County v. Tisdale (1900) 128 
Oal. 180, 60 Pac. 757; see Garrison v. Parsons (1899) 41 Fla. 143, 25 
So. 336; but see Dover v. Harrell (1878) 60 Ga. 111. Under certain 
circumstances, evidence of the amount in controversy, to show juris- 
diction, will be received by the appellate court in the first instance. 
Hannah v. Bank (1903) 53 W. Ya. 82, 44 S. E. 152; see Bed Biver 
Cattle Co. v. Needham (1891) 137 IT. S. 632, 11 Sup. Ot. 208; but see 
State v. Beynolds (1914) 256 Mo. 710, 165 S. W. 801. Similarly it may 
be shown that the parties have compromised the suit, and the con- 
troversy is thereby extinguished, Dakota County v. Glidden (1885) 
113 U. S. 222, 5 Sup. Ot. 428, or that the appellant has committed acts 
inconsistent with his right to .appeal, and may therefore be taken to 
have waived it. Bolen v. Cumby (1890) 53 Ark. 514, 14 S. W. 926. 
The evidence offered in the principal case clearly does not fall within 
any of these classes, and would appear to have been properly excluded. 
The rule laid down seems reasonable and salutary. 

Arrest — Body Execution — Rearrest After Discharge Upon Failure 
to Fulfill Conditions. — A judgment debtor in consideration of his 
present discharge after body execution, agreed to pay the judgment in 
installments, and unequivocally waived immunity from rearrest upon 
default in payment. Held, upon default he may be held to his stipula- 
tion, and an injunction will not be granted to restrain his arrest. 
Savage v. Sully (N. Y. App. Div., 1st Dept., 1915) 153 K Y. Supp. 532. 
At common law a discharge of a debtor whose person has been taken 
in execution operates as a release of the judgment, and precludes a 
subsequent execution, or action upon the judgment, United States v. 
Watkins (O. O. 1833) 4 Cranch 271; see United States v. Stansbury 
(1828) 26 U. S. 573, even though the discharge was made upon the ex- 
press condition that it should not so operate, and that the debtor might 
be taken again, Blackburn v. Stupart (1802) 2 East 243, or that the 
judgment should not be discharged. Tigers v. Aldrich (1769) 4 Burr. 
2482; see Abbott v. Osgood (1859) 38 3ST. H. 280; Vidrard v. Fradne- 
burg (N. Y. 1877) 53 How. Pr. 339. The discharge, however, is not an 
actual satisfaction so as to end the liability of the guarantors, Terrell 
v. Smith (1831) 8 Conn. 426; United States v. Stansbury, supra, though 
they may not be proceeded against during the imprisonment of the 
debtor; Koenig v. Steckel (1874) 58 N. T. 475; and if the debtor 
voluntarily submits to his rearrest, the imprisonment is not unlawful 
and the arrest is as at the beginning. Little v. Newburyport Bank 
(1817) 14 Mass. 443. In some states by statutes the common law rule 
does not obtain. Bggart v. Barnstine (S. C. 1825) 3 McOord *162; 
Martin v. Ashcraft (La. 1829) 8 Mart. (n.s.) 313; Abbott v. Osgood, 
supra. In the jurisdiction of the principal case the common law rule 
has heretofore obtained, Bonesteel v. Garlinghouse (N. T. 1871) 60 
Barb. 338; Green v. Young (N. T. 1892) 21 M". T. Snpp. 255, and the 
legislation providing for the release of the judgment debtor, while pre- 
serving all remedies of the creditor against the property of the debtor, 
have expressly provided against subsequent execution against the body. 
K Y. Consol. Laws, 1909, Debtor and Creditor Law §§ 133, 134; N. T. 
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Code Oiv. Proc. § 1494. Since the remedy of arrest and body execu- 
tion in civil suits is in general disfavor and there is considerable 
agitation for its abolishment, the result reached by the principal case 
may be best upheld on the ground suggested by the concurring justice, 
that the petitioner, by reason of his conduct, was not entitled to in- 
junctive relief. 

Confessions — Admissibility When Made at a Coroner's Inquest. — 
The defendant, an Italian woman, unacquainted with the English 
language, without counsel, and in custody charged with the homicide 
being investigated, was called as a witness in the coroner's inquest over 
the body of her alleged victim. She was sworn, and having been 
warned that it was her privilege to testify or not, that if she made any 
statement it could be used against her, (but not being told that if she 
made no statement that fact could not be used against her), and that 
she might demand counsel, expressed her willingness to testify and 
thereupon confessed her guilt. This confession was introduced against 
her objection at her trial for the murder and she was convicted. 
Upon appeal the conviction was sustained, four judges deciding that 
although the confession was taken in violation of her constitutional 
rights and should have been excluded, the error was cured by the ad- 
mission of a similar confession taken on oath before the district at- 
torney in private; one judge concurring upon the ground that both 
confessions were voluntary and admissible; and two judges dissenting 
upon the ground that they were both involuntary and therefore inad- 
missible. People v. Ferola (1915) 215 N. T. 285, 109 BT. E. 500. 
See Notes, p. 142. 

Constitutional Law — Delinquent Children Statutes — Validity. — A 
statute declared that any child under sixteen years of age who violates 
any law of the state is a delinquent child, and authorized the juvenile 
courts to commit such child to the state reformatory. Held, the statute 
is constitutional. Childress v. State (Tenn. 1915) 179 S. W. 643. 

Statutes authorizing the commitment of delinquent children to 
reformatories or industrial schools by a judge without a jury trial 
are held constitutional quite generally, on the ground that it is a mere 
exercise by the state of its power as parens patriae for the welfare 
of those children who are criminally disposed through a lack of proper 
parental control. In re Turner (1915) 94 Kans. 115, 145 Pac. 871; 
Ex parte Grouse (Pa. 1839) 4 Whart. 9. Accordingly the restraint 
placed upon the minor cannot be regarded as punishment for a crime, 
Prescott v. State (1870) 19 Oh. St. 184, but is in the nature of 
parental restraint; Wisconsin Industrial School v. Clark County (1899) 
103 Wis. 651, 79 K W. 422; Reynolds v. Howe (1884) 51 Conn. 472; 
and is not such that the denial of a trial by jury involves a deprivation 
of liberty without due process. In re Turner, supra; Matter of 
Ferrier (1882) 103 HI. 367; In re Sharp (1908) 15 Idaho 120, 96 Pac. 
563; Ex parte Ah Peen (1876) 51 Cal. 280; contra, State v. Ray (1885) 
63 N. H. 406; People ex rel O'Connellv. Turner (1870) 55 331. 280. In 
some states no appeal from the commitment is permissible, no express 
provision therefor existing and the proceeding being neither a crim- 
inal nor civil suit, Reynolds v. Howe, supra; Farnham v. Pierce (1886) 
141 Mass. 203, 6 2sT. E. 830, while in other states an appeal is provided 
for. _ Wisconsin Industrial School v. Clark County, supra; Matter of 
Ferrier, supra. But the decision of the committing judge is not con- 
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elusive on the parent's right to the custody of the child, as on habeas 
corpus the parent may show that the cause of the commitment no 
longer exists, and thus regain the custody. Farnham v. Pierce, supra, 
See 6 Columbia Law Rev., 454. 

Contracts — Written and Printed Terms— Printed Conditions in 
Bill-Heads. — A sheet of letter paper upon which the offer was made 
contained the condition printed 'at the bottom, but not referred to in 
the body of the proposal, that all orders taken were subject to the 
approval of the executive office. The defendant's acceptance was en- 
dorsed upon the same sheet. The defendant now contends that there 
was no contract, because no notice of the approval of the executive 
office had been received. Held, the court could not say as a matter of 
law that the printed condition formed a part of the contract. B. F. 
Sturtevant Co. v. Fireproof Film Co. (1915) 216 N. Y. 199, 110 
N. E. 440. 

It is a well-settled rule that in interpreting a contract the whole 
instrument should be examined to give effect to each term if possible, 
as the presumption is that such was the intention of the parties. 
John Deere Plow Go. v. City Hardware Co. (1912) 175 Ala. 512, 57 
So. 821; Eardie-Tynes, etc., Co. v. Oil Mill (1904) 84 Miss. 259, 36 
So. 262. If there is any ambiguity, the language should be construed 
most strongly against the party using it. See Barnes v. Independent 
Peerless Pattern Go. (1913) 180 HI. App. 330. And if the terms are 
partly printed and partly in writing, the general rule is that in case 
of conflict, those terms in writing will control. Lipschitz v. Napa 
Fruit Co. (O. C. A. 1915) 223 Fed. 698; Soucy v. Louis Obert Brewing 
Go. (1913) 180 HI. App. 69. This latter rule has seemingly been ap- 
plied by the courts in determining whether printed stipulations in bill- 
heads or on the stationery containing the contract, not referred to in 
the body of the contract, are part thereof. Summers v. Hibbard, etc., 
Go. (1894) 153 HI. 102, 38 N. E. 899; Menz Lumber Go. v. McNeeley 
& Co. (1910) 58 Wash. 223, 229, 108 Pac. 621, 623. But obviously the 
rule has no application until it has first been decided that such stipula- 
tions are part of the instrument to be construed. It would seem that 
when printed matter, pertinent to the body of the contract, appears on 
the paper on which the contract is written, so as to be readily dis- 
cernible by the other party, the presumption should be that the inten- 
tion was to include such printed matter as part of the contract; and, 
if not inconsistent with the written part, it should be given effect. In 
the principal case it might well have been found that it was the in- 
tention to incorporate the printed stipulation in the contract, especially 
as the words were being urged against the party using them, and as 
the party to be charged with notice of them is the party seeking to 
enforce them. 

Corporations — Practice of Law. — The plaintiff, a corporation, sued 
the defendant on a contract to pay for legal advice regarding debt 
collection given by lawyers in the plaintiff's employment. Held, the 
contract was void as against public policy, and the plaintiff cannot 
recover. Orocers' & Merchants' Bureau of Nashville v. Gray (Tenn. 
Civ. App. 1915) 54 N. T. L. J. 891. 

Because of its peculiarly personal nature, the practice of law by a 
corporation, either directly, or indirectly, through employing lawyers to 
practice for it, is malum in se, and unlawful even in the absence of 
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prohibitory statutes. Matter of Go-operative Law Co. (1910) 198 N. T. 
479, 92 N. E. 15; but see State Electro-Medical Inst. v. Platner (1905) 
74 Neb. 23, 103 N. W. 1079. Accordingly, applications for charters for 
such corporations are denied; Matter of Co-operative Law Go., supra; 
Matter of Associated Lawyers' Go. (N. T. 1909) 134 App. Div. 350, 119 
N. Y. Supp. 77; contracts of clients to pay the corporation for 
services are held void; Matter of Bensel (1910) 68 Misc. 70, 124 
N. T. Supp. 726; Matter of City of N. Y. etc. (1911) 144 App. Div. 
107, 128 N. T. Supp. 999 ; and a recent New York decision holds that 
lawyers who engage in such ventures and upon whose services their 
success depends are guilty of unprofessional conduct. Matter of Pace 
and Stimpson (N. Y. App. Div., 1915) 54 N. Y. L. J. 1309. The prac- 
tice of law includes not only the conduct of cases in court, but also all 
advice to clients and all action taken for them in matters connected 
with the law. Of. Matter of Duncan (1909) 83 S. C. 186, 65 S. E. 210. 
It includes giving advice about commercial matters, Matter of 
Associated Lawyers' Co., supra, services in a condemnation proceeding, 
Matter of Gity of N. T., supra, and even perhaps the collection of 
claims without resort to law; see Meisel & Go. v. Nat. Jewelers' Board 
of Trade (1915) 90 Misc. 19, 152 N. Y. Supp. 913; but see Matter of 
Associated Lawyers' Go., supra. The services rendered in the principal 
case were clearly legal, and recovery was rightly denied. 

Courts — Comity — Recognition op Foreign Assignments. — Pursuant to 
the laws of Pennsylvania, a fire insurance company was dissolved and 
all of its property was vested in the insurance commissioner of that 
State. He now moves that an attachment obtained subsequent to the 
dissolution by a local creditor be set aside. Held, under the rules of 
comity, the title of the insurance commissioner of a foreign state is 
extended to property within this state, and the motion should be 
granted. Martyne v. American Union Fire Ins. Go. (N. Y. Ct. of App. 
1915) 54 N. Y. L. J. 48. See Notes, p. 145. 

Criminal Law — Defence op Insanity — Interpretation op Word 
"Wrong" in Applying Test. — Upon a motion for a new trial after a 
conviction of murder in the first degree, the defendant, while admitting 
that his defence of insanity was fabricated, contended that the judg- 
ment should be reversed because the trial judge erred in instructing 
the jury concerning the test of insanity. Held, while there was error 
in the instruction that the word "wrong" in the statute meant "legal 
wrong" exclusively, this was immaterial, since the defendant in his 
motion for a new trial admitted that he was sane. People v. Schmidt 
(N. Y. Ct. of App. 1915) 54 N. Y. L. J. 907. See Notes, p. 149. 

Criminal Law — Homicide — Self-Defence — Place op Business as a 
Castle. — On a trial for homicide, is was held that the rule that a 
man's house is his castle, from which he does not have to retreat when 
assailed, though applicable also to his place of business, does not 
extend to a place of unlawful business such as an illicit distillery set 
up by the defendant at a place other than his dwelling. Hill v. State 
(Ala. 1915) 69 So. 941. 

The general rule that a man's house is his castle, from which he 
is not obliged to retreat if, without fault, he is assaulted, but may use 
such means as are necessary to repel his assailant, Alberty v. United 
States (1896) 162 U. S. 499, 505, 16 Sup. Ct. Eep. 864; Harris v. 
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State (1892) 96 Ala. 24, 11 So. 255; People v. Tomlins (1914) 213 
N. T. 240, 107 TS. E. 496, has been extended to include the premises 
or outbuildings within the curtilage. Beard v. United States (1895) 
158 TJ. S. 550, 15 Sup. Ct. Eep. 962; State v. Butledge (1907) 135 Iowa 
581, 113 N. W. 461; Parrish v. Commonwealth (1884) 81 Va. 1, 12; 
but see Wathins v. State (1890) 89 Ala. 82, 8 So. 134. Also one's 
office or place of business is his castle within the meaning of this rule, 
Sparks v. Commonwealth (1890) 89 Ky. 644, 20 S. W. 167; Askew v. 
State (1892) 94 Ala. 4, 10 So. 657; cf. Morgan v. Durfee (1879) 69 
Mo. 469, 479; but see State v. Smith (1896) 100 Iowa 1, 69 N. W. 
269, and a guest is armed with the same right of self-defense as the 
owner of the house against all outside intruders. Thomas v. State 
(Ala. 1915) 69 So. 315. The doctrine attaches to the residence of the 
defendant although it may be used for an unlawful purpose, see State 
v. Kennade (1894) 121 Mo. 405, 26 S. W. 347; People v. Rector (N. T. 
1838) 19 Wend. 569, 591, and the limitation drawn by the principal case 
that its protection is not afforded to a place of business merely because 
the business which is carried on is unlawful, doe3 not seem justifiable. 
Such a place of business is nevertheless his "castle" in which he should 
be secure from assault. 

Criminal Law— -Indictment — Joinder of Defendants. — An indictment 
charged two defendants jointly with violation of the law in practicing 
medicine without a license. The defendant objected that the indict- 
ment improperly joined two defendants, since two could not jointly 
commit the crime charged. Held, (three judges dissenting), since lie 
defendants may be jointly guilty through the act of one and the aid 
of the other, the indictment is good. State v. McAninch (Iowa 1915) 
154 N. W. 399. 

Where crimes, however similar, are separate, no joinder of defend- 
ants is permissible. 2 Bishop, New Criminal Procedure, § 473. But 
since all participants in one crime are severally liable, all or any number 
of them may be charged together in one count or each may be indicted 
separately at the election of the prosecuting power. People v. Roof 
(N. Y. 1910) 138 App. Div. 633, 122 N. Y. Supp. 677; People v. Jordan 
(1910) 244 El. 386, 91 K E. 482. Even where they are jointly indicted, 
the charge is both joint and several. State v. Wade (1913) 95 S. C. 
387, 79 S. E. 106. Some crimes, however, as conspiracy and riot, are 
of such a peculiar nature as to require the indictment to charge guilt 
on more than one, whether more are made defendants or not. 2 Bishop, 
New Criminal Procedure, § 464; cf. State v. Hook (1896) 4 Kan. App. 
451, 46 Pac. 44. And on the other hand, some offences are susceptible 
of being committed by one only, and one only can be accused in the 
indictment; as, for instance, an indictment for violation of the 
neutrality laws by enlisting in the service of a foreign prince, United 
States v. Eazinski (D. C. 1855) 26 Fed. Cas. 682, or for uttering 
obscene language, State v. Roulstone (1855) 35 Tenn. 107, or for 
failing to work on a public road, see State v. Wainwright (1895) 60 
Ark. 280, 29 S. W. 981, or for drunkenness. State v. Beaton (1885) 
92 N. C. 788. Some courts do not permit two to be jointly indicted 
for perjury, Walker v. Commonwealth (1915) 162 Ky. Ill, 172 S. W. 
109, while others reach an opposite conclusion. Norton v. State (1908) 
5 Ga. App. 586, 63 S. E. 662; cf. People v. Coombs (K Y. 1899) 36 
App. Div. 284, 55 N. Y. Supp. 276, affd. 158 N. Y. 532, 53 N. E. 527. 
Although some offences cannot be physically committed by more than 
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one, yet two or more may be jointly indicted for such an offence on 
the theory of principal and accessory. State v. Harris (1899) 150 Mo. 
App. 56, 51 S. W. 481; Commonwealth v. Weatherhead (1872) 110 
Mass. 175. On this theory the decision in the principal case, though 
a close one, is sound. 

Criminal Law — Indictment — Presence op Unauthorized Person in 
the Grand Jury Eoom. — The defendant moved to quash the indict- 
ment found against him on the ground that a stenographer was present 
in the grand jury room at the instance of the district attorney and 
took down testimony of the witnesses examined. The stenographer 
had previously subscribed an oath before the clerk of the court to keep 
secret the proceedings of the grand jury. Held, the motion should be 
granted. Latham v. United States (0. C. A., 5th Cir., 1915) 226 Fed. 
420. 

Upon a similar motion in a case involving substantially the same 
facts, held, the motion should be denied. Wilson v. United States 
(C. 0. A, 2nd Cir., 1916) 54 N. T. L. J. 1341. 

Prom early times it has been the customary practice that the pro- 
ceedings of the grand jury should be held secret. 4 Wigmore, Evidence, 
§ 2360 et seq. The findings of the grand jury must be their own, 
uninfluenced by the promptings or suggestions of others; and it is 
everywhere held that the participation of an unauthorized person in 
the proceedings of the grand jury is ground for abating the indictment, 
even though no actual prejudice to the defendant is shown. Hartgraves 
v. State (1911) 5 Okla. Cr. 266, 114 Pac. 343; oilier v. State (1913) 
104 Miss. 602, 61 So. 689; State v. Wetzel (W. Va. 1914) 83 S. E. 68; 
United States v. Heinze (0. C. 1910) 177 Fed. 770. Some courts, in 
accord with the first principal case, insist that there must be no 
opportunity for interference, and abate the indictment for the mere 
presence of an unauthorized person at any stage of the proceedings. 
United States v. Philadelphia etc. Ry. (D. C. 1915) 221 Ped. 683; 
United States v. Rubin (D. C. 1914) 218 Fed. 245; State v. Bowman 
(1897) 90 Me. 363, 38 Atl. 331. On the whole, however; there seems to 
be little danger either to the state or to the defendant in allowing a 
stenographer properly appointed and sworn to secrecy to take down the 
testimony- before the grand jury. Accordingly, where the stenographer 
is present only during the examination of the witnesses and serves 
only in the capacity of stenographer, the weight of authority, in accord 
with the second principal case, holds that in the absence of any proof 
that the defendant has been prejudiced thereby, the indictment will 
not be abated. Commonwealth v. Hedgedus (1910) 44 Pa. Superior 
Ct. 157; State v. Sullivan (1904) 110 Mo. App. 75, 84 S. W. 105; 
United States v. Rockefeller (D. 0. 1914) 221 Fed. 463; cf. State v. 
Wood (1900) 112 Iowa 484, 84 N. W. 503. 

Death by Wrongful Act — Suit by Administrator — Jurisdiction to 
Appoint — Cause of Action for Wrongful Death as an Asset. — A 
non-resident died as the result of a wrongful injury inflicted upon 
him in the county in which administration is sought. He left no other 
property or estate in that county except the right of action for the 
wrongful death. Held, under Shannon's (Tenn.) Code §3935, such 
right of action constitutes "goods, chattels, or assets or any estate real 
or personal" sufficient to authorize the appointment of an adminis- 
trator. Sharp v. Cincinnati etc. By. (Tenn. 1915) 179 S. W. 375. 
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Statutes in practically all of the states provide for a right of action 
for wrongful death of a decedent to vest in his personal representative. 
See 15 Columbia Law Rev., 621. If the deceased was a non-resident 
and left no property in the state in which administration was sought, 
the question arises whether this right of action is an asset sufficient 
to justify the appointment of an administrator to enforce it. According 
to the weight of authority, the cause of action created by the statute 
is considered for most purposes an entirely new right and one which 
the decedent never had; see 15 Columbia Law Rev., 621; and some 
courts, adhering to this view, hold that the claim cannot be considered 
property of the decedent for the purpose of granting letters of admin- 
istration. Jeffersonville B. B. v. Swayne's Admr. (1866) 26 Ind. 477; 
Perry, Admr. v. St. Joseph etc. B. B. (1883) 29 Kan. 420. However, 
in most jurisdictions an administrator may be appointed to prosecute 
the action, although the decedent was a non-resident and left no other 
assets in that jurisdiction, on the grounds that the foundation of the 
action is the right of the deceased which the statute preserves to the 
personal representative, and hence that the cause of action is an asset 
of the estate; Southern Pacific Go. v. De Valle de Costa (C. C. A. 1911) 
190 Fed. 689; or that, although technically the cause of action created 
by the statute is a new one, and did not belong to the deceased, in 
giving the right to sue to the personal representative only, the statute 
implies the right to appoint an administrator to enforce it. Hutchins 
v. St. Paul etc. By. (1890) 44 Minn. 5, 46 N. W. 79; Findlay v. Chicago 
etc. By. (1895) 106 Mich. 700, 64 N." W. 732; Bichards Admr. v. 
Biverside Iron Works (1904) 56 W. Va. 510, 49 S. E. 437. 

Deeds — Description — Rejection op Monument. — A grantor deeded two 
parcels of land from an original tract, naming a tree on the southern 
boundary of the two parcels as being on the line of the original survey, 
when in fact the tree was north of that line. Subsequently, he deeded 
the remaining portion of the original tract naming the same tree as a 
monument. Held, the call for the tree may be rejected, and the line 
of the original survey be adopted as the call for the southern boundary 
of the third tract State v. Eerold (W. Ya. 1915) 85 S. E. 733. 

It is a well settled rule of construction in determining the location 
of the land conveyed by a deed, that, in case of conflict between the 
natural objects called for as the boundary and the calls for courses, 
distances, and quantities, the former will control as being more certain 
and permanent. McClintoch v. Bogers (1849) 11 111. 279; Adair v. 
White (1890) 85 Cal. 313, 24 Pac. 663. This rule, however, is not 
absolute but is subject to the more general rule that in all cases, the 
intention of the parties as evidenced by the deed is to govern. Accord- 
ingly, calls for course, distance and quantity will prevail over natural 
monuments where the references to the latter are uncertain, Williston 
v. Morse (1845) 51 Mass. 17; N. T. & Tex. Land Co. v. Thomson 
(1892) 83 Tex. 169, 17 S. W. 920, or if it appears from the other 
elements of the description that the courses, distances and quantities 
were intended to control, Buffalo, N. T. etc. B. B. v. Stigeler (1874) 
61 N. T. 348, or where the rejection of the natural objects would 
reconcile other parts of the description, and thus save the instrument 
from being defeated. White v. Liming (1876) 93 U. S. 514. 

Evidences — Parol Evidence Rule — Contract a Sham. — In an action 
on a written contract, parol evidence was offered to show that the con- 
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tract was never intended to be performed, but was executed as a mere 
sham to influence the conduct of a third person. Held, the evidence 
was admissible. Goffman v. Malone (Neb. 1915) 159 N. W. 726. 

The rule that parol evidence is inadmissible to vary or to con- 
tradict the terms of a written instrument is everywhere recognized, 
see Pollock, Contracts (3rd Amer. ed.) 310, and ordinarily the same 
rule is applied in equity as at law. Taylor v. Baldwin (N. T. 1850.) 
10 Barb. 582, 586. Accordingly, although a subsequent agreement 
inconsistent with the terms of a written instrument may be proved 
by parol, Kane v. Cortesy (1885) 100 N. T. 132, 139, 2 N. E. 874; 
Delaney v. Under (1887) 22 Neb. 274, 34 N. W. 630, a contemporaneous 
agreement similarly inconsistent may not be so proved, Stevens v. 
Cooper (N. T. 1875) 1 Johns. Ch. 425; Carlton v. Vineland Wine Co. 
(1881) 33 N. J. Eq. 466, and the breach of a concurrent oral promise 
not to enforce a written contract does not allow a defendant to avoid 
the latter by plea of fraud. Towner v. Lucas's Bx'r (1857) 54 Va. 
705; contra, Oandy v. Weckerly (1908) 220 Pa. 285, 69 Atl. 858. 
Nevertheless, parol evidence may be used to show that the instrument 
sued upon was never intended to have any legal effect, see 4 Wigmore, 
Evidence, §§ 2406, 2408, and, in accordance with this principle, the 
majority of jurisdictions hold that it may be shown that the document 
was not designed to give rise to any legal relationship between the 
parties, but was a mere subterfuge for the accomplishment of some 
ulterior purpose. Qrierson v. Mason (1875) 60 N. T. 394; Church v. 
Case (1896) 110 Mich. 621, 68 N. "W. 424; McCartney v. McCartney 
(1900) 193 Tex. 359, 55 S. W. 310; Southern etc. Co. v. MetropoU etc. 
Co. (1900) 91 Md. 61, 46 Atl. 513; but see Grand Isle v. Kinney 
(1898) 70 Vt. 381, 41 Atl. 130. The rule of the principal case is there- 
fore fully supported by authority and, since it denies an opportunity to 
profit by an instrument not meant to express a legal obligation, is 
manifestly sound. 

Evidence — Proof op Death — Letters of Administration. — The plaintiff 
sued as beneficiary of a life policy taken out by her husband, absent 
without tidings for more than seven years. After commencing the 
suit she obtained letters of administration under a statute providing 
for administration upon the estates of absentees. Held, in the collateral 
action on the policy these letters are not admissible to prove the fact 
of her husband's death. Werner v. Fraternal Banker's Reserve Society 
(Iowa 1915) 154 N. W. 773. 

Letters appointing a personal representative are considered com- 
petent, though weak, prima facie evidence of death, both in litigation 
to which the representative is a party qua representative, French v. 
Frazier's Admr. (1832) 30 Ky. *425, *432; Pick v. Strong (1879) 
26 Minn. 303, 3 N. W. 697; Seibert v. True (1871) 8 Kan. 52, 64; 
Lancaster, Admr. v. Washington Life Ins. Co. (1876) 62 Mo. 121, 128; 
but see Moons v. DeBernales (1826) 1 Russ. Oh. 301, 307, and in suits 
grounded on claims derived from his conduct as representative. Jeffers 
v. Badcliff (1839) 10 N. H. 242; Munro v. Merchant (N. T. 1858) 
26 Barb. 383, 397. But in actions collateral to the administration of 
the estate letters appointing a representative are usually held inad- 
missible, as res inter alios acta. Mutual Benefit Go. v. Tisdale (1875) 
91 IT. S. 238; Carroll v. Carroll (1875) 60 N. Y. 121; English v. Murray 
(1855) 13 Tex. 366; see Brigham v. Fayerweather (1886) 140 Mass. 
411, 5 N. E. 265; but see French v. French (1755) 1 Dick. 268. The 
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principal case follows the weight of authority, although it seems 
•virtually to overrule a former decision by the same court. Of. Tisdale v. 
Conn. etc. Ins. Co. (1868) 26 Iowa 170. The inconsistency existing 
between the two classes of actions may be explained logically as the 
consequence of a clash between the law of evidence and probate law, 
which deems the issue of letters appointing a representative conclusive 
of the fact of death. The actual difficulty of proving death, however, is, 
as a fact, equal in each class, and a more reasonable rule would either 
admit the letters to prove death in all cases or reject them uniformly 
except where all parties litigant have already come under the juris- 
diction of the probate court. The latter view seems preferable since 
the evidence at best is weak and easily manufactured; see Thompson v. 
Donaldson (1800) 3 Esp. 63 ; and the letters are often granted without 
bringing before the surrogate's court the party subsequently involved. 

Evidence — Rape — Prior Unchastity of Prosecutrix. — In an appeal 
from a conviction of rape, held, evidence of prior acts of intercourse 
of the prosecutrix with the defendant and with other men should have 
been admitted to raise an implication of consent. Lee v. State (Tenn. 
1915) 179 S. W. 145. 

Although even a common prostitute may be the subject of a rape, 
see 2 Bishop, Criminal Law (8th ed.) § 1119, it has long been settled 
that one on trial for that crime may attack the moral character of the 
prosecutrix, Queen v. Tissington (1843) 1 Cox C. C. 48, except where 
she is below the legal age of consent. People v. Abbott (1893) 97 
Mich. 484, 56 M". W. 862; see Harris v. State (1907) 80 2Teb. 195, 114 
3ST. W. 168; but see King v. State (1913) 106 Ark. 160, 152 S. W. 990. 
It has sometimes been held that this will be allowed solely for the 
purpose of impeaching her credibility as a witness, Wade v. State 
(1912) 65 Tex. Or. 125, 144 S. W. 246; see Ohaney v. Commonwealth 
(1912) 149 Ey. 464, 149 S. W. 923, but the better view is that the 
defendant may thus attempt to raise an inference of consent to the 
particular act of intercourse complained of. Woods v. People (1874) 
55 N. T. 515; People v. Byno (1907) 148 Mich. 137, 111 N. W. 740; 
Carney v. State (1888) 118 Ihd. 525, 21 1ST. E. 48; People v. Shea 
(1899) 125 Cal. 151, 57 Pac. 885; see 4 Chamberlayne, Evidence, 
§ 3276. It is commonly permitted to cross-examine the prosecutrix as 
to other specific acts of intercourse with the defendant, Rex v. Martin 
(1834) 6 C. & P. 562; Bedgood v. State (1888) 115 Ind. 275, 17 M". E. 
621, and in some jurisdictions even with other men. Titus v. State 
(1874) 66 Tenn. 132; State v. Hollenlech (1894) 67 Vt. 34, 30 AtL 
696; see People v. Allot (N.Y. 1838) 19 Wend. 192. Direct evidence 
of her unchastity, however, is generally restricted to reputation only, 
Commonwealth v. Harris (1881) 131 Mass. 336; State v. McDonough 
(1897) 104 Iowa 6, 73 N. W. 357; see Story v. State (1912) 178 Ala. 
98, 59 So. 480; Begina v. Clay (1851) 5 Cox C. O. 146, though several 
courts, in accord with the principal case, permit specific evidence of 
prior intercourse with the defendant, Freeman v. State (1908) 52 Tex. 
Cr. 500, 107 S. W. 1127; see State v. Lovitt (1912) 243 Mo. 510, 147 
S. W. 484, and a few allow proof of such acts with other men People 
v. Shea, supra; cf. State v. Jones (1905) 191 Mo. 653, 90 S. W. 465. 
Although opposed to the weight of authority both as to the manner in 
which unchastity may be proved and as to the use of such evidence, 
the principal case is excellently reasoned and, it is submitted, repre- 
sents the better view on both, points. 
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Fraud— Waiver— Executed ah? Executory Contracts. — The defend- 
ant fraudulently induced the plaintiff to agiee to sell him certain. 
shares of stock, and the purchase price was paid. The plaintiff then 
discovered the fraud, hut delivered the certificates of stock to the 
defendant, at the same time telling him that he intended to hold him 
for the fraud. Held, the plaintiff could recover in an action for deceit, 
because the transaction was at the time of discovery so far completed as 
to relieve the plaintiff of the charge of waiver on his turning over the 
certificates with notice of his intention to sue. Harris v. Egger (0. 0. 
A. r 6th Cir., 1915) 226 Fed. 389. 

The party defrauded in a contract may either rescind the contract 
or sue in deceit. See 15 Columbia Law Rev., 631. Some courts say 
that the cause of action for fraud arises at once on the making of the 
contract, see Driggs v. Hendrickson (N. Y. 1915) 89 Misc. 431, 151 
N. T. Supp. 858, and regard the subsequent performance of the contract 
with knowledge of the fraud as evidence of an intent to waive the 
fraud, which may be rebutted by proof of a contrary intent. 
McDonough v. Williams (1905) 77 Ark. 261, 92 S. W. 783; Mallory 
V. Leach (1862) 35 Vt. 156; see Whitney v. Allaire (1847) 4 Denio 554. 
The better view is, however, that there is no action for fraud without 
damages. See People v. Stephens (1878) 71 K T. 527, 557. The 
surrender of consideration constitutes the legal damage; hence, one 
who performs a contract with knowledge of the deceit cannot sue, not 
because of waiver, but because, under the old maxim, volenti non fit 
injuria, there is no actionable fraud to waive, and the intent is there- 
fore immaterial. Kingman v. Stoddard (0. C. A. 1898) 85 Fed. 740; 
Simon v. Goodyear Oo. (0. C. A. 1900) 105 Fed. 573; Thompson v. 
Libby (1886) 36 Minn. 287, 31 ~S. W. 52; but see Parker v. Marquis 
(1876) 64 Mo. 38. In the principal case, the plaintiff had probably 
suffered damage before discovery, and the decision on the question of 
waiver thus presented is clearly right. The language of the court, 
however, is calculated to give the impression that waiver is the only 
question that could possibly arise in such a case. In reality, the 
question of voluntary injury should often be considered. 

Joint Stock Companies — Corporations — Federal Corporation Tax. — 
A federal statute places a tax on corporations and joint stock companies 
organized under the laws of any state. Held, this tax applies to joint 
stock companies of New York deriving from statutes extensive powers 
of a corporate nature. Roberts v. Anderson (C. C. A., 2nd Cir., 1915) 
226 Fed. 1. See Notes, p. 133. 

Judges — Application for Change op Judge Because op Prejudice — 
Affidavit not Stating Facts. — An application was filed for a change 
of judge, the affidavit stating that the affiant believed a fair and 
impartial trial could not be had because of the bias and prejudice of 
the judge. Held, under the Arizona Civil Code 1913, par. 500, subd. 4, 
the affidavit need not contain any facts upon which the claim of bias 
and prejudice is founded. Stephens v. Stephens (Ariz. 1915) 152 
Pac. 164. 

In the absence of statutory provision, prejudice or bias on the part 
of the judge, which is not based on interest, is not a ground for his 
disqualification. See Johnson v. State (1893) 31 Tex. Grim. 456, 20 
S. W. 985; Bulwer Mining Go. v. Standard Mining Oo. (1890) 83 Cal. 
613, 23 Pac. 1109; Russel, Adm'r v. Belcher (1884) 76 Me. 501. But 
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statutes containing such provisions have been passed in most states; 
and under these, in the greater number of jurisdictions, an affidavit 
alleging prejudice on the part of the judge must contain a statement 
of the facts on which the disqualification is based, Pacific Coal & 
Transportation Co. v. Pioneer Mining Co. (0. C. A. 1913) 205 Fed. 
577; Waterloo Gasoline Engine Go. v. O'Neill (1910) 19 N". D. 784, 
124 N". "W. 951; Ex parte Curtis (1859) 3 Minn. 274; see People v. 
District Court (Oolo. 1915) 152 Pac. 149, for otherwise the judge 
would often be disqualified where there was no real or apparent cause; 
Lewis v. Russell (1910) 4 OHa. Orim. 129, 111 Pac. 818; and since 
the truthfulness of the facts stated cannot be questioned by the judge, 
the appellate courts should have an opportunity of testing their 
sufficiency. Sparks v. Colson (1901) 109 By. 711, 60 S. W. 540. In 
some states, however, an affidavit is sufficient which merely alleges 
bias and prejudice on the part of the judge without stating the facts. 
McGoon v. Little (1845) 7 HI. 42; State v. Wolfe (1895) 11 Ohio Oir. 
591; State v. Shipman (1887) 93 Mo. 147, 6 S. W. 97; see State v. 
District Court (1911) 44 Mont. 72, 119 Pac. 174. In such jurisdictions 
the reason for the rule would seem to be that the filing of the affidavit, 
and not its truth, disqualifies the judge. State v. Wolfe, supra; see 
Washoe Copper Co. v. Hichey (1912) 46 Mont. 363, 128 Pac. 584. 

Libel and Slander— Privileged Communications — Report of Grand 
Jury. — The defendants, members of a grand jury, in their report criti- 
cised the plaintiff, the sheriff, for misconduct in office, but did not indict 
him for any offense. The plaintiff sues for libel. Held, the report" was 
not privileged. Rich v. Eason (Tex. Civ. App. 1915) 180 S. "W. 303. 

The usual functions of a grand jury are to indict, see Case of Lloyd 
& Carpenter (Pa. 1845) 3 Clark 188, and under certain circumstances, 
varying in the different jurisdictions, to present persons for crime. 
State v. Barnes (1880) 73 Tenn. 398 ; Commonwealth v. Green (1889) 
126 Pa. 531, 17 Atl. 878. Generally, however, the presentment may 
be made only for such offenses as are of public notoriety or are within 
the jury's own knowledge, and serves as a basis for a subsequent in- 
dictment. Commonwealth v. Green, supra; see Case of Lloyd & Car- 
penter, supra. Wow, however, a presentment is but little used; see 
Charge to the Grand Jury (O. O. 1872) 2 Sawy. 667, 30 Fed. Cas. 
992; and in some States it is declared not to exist. See Matter of 
Oslome (N. T. 1910) 68 Misc. 597, 125 N. T. Supp. 313. In practice, 
comment upon matters of public interest is frequently made by the 
grand jury. Such comment is nevertheless extra-judicial, see Poston 
v. Washington, Alexandria & Mt. Vernon Ry. (D. C. 1911) 36 App. 
Cas. 359, and the grand jury has no right to exceed its prescribed 
duties and criticise an individual's conduct in its report. Such a 
criticism will be expunged from the records of the court, Bennett v. 
Kalamazoo Circuit Judge (1914) 183 Mich 200, 150 N. W. 141; 
Matter of Osborne, supra; but see Matter of Jones v. People (1905) 
101 App. Div. 55, 92 IT. T. Supp. 275, and according to the general 
rule, which the principal case follows, such unauthorized criticism is 
not privileged as part of a judicial proceeding, and can be made the 
basis of an action for libel. Poston v. Washington, etc. Ry., supra; 
see Rector v. Smith (I860) 11 Iowa 302; Parsons v. Age-Herald Pub. 
Co. (1913) 181 Ala. 439, 61 So. 345. In view, however, of the public 
interest and concern in the report of the grand jury, criticism of a 
public officer, if made by the grand jury in the belief that it is per- 
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forming a public duty, is conditionally privileged and malice must be 
proved; Bector V. Smith, supra; and the same rule applies to the pub- 
lication of the report. Parsons v. Age-Herald Pub. Co., supra; cf. 
Tilles v. Pulitzer Publishing Co. (1912) 241 Mo. 609, 145 S. W. 1143. 

Master and Servant — Joinder— Verdict Against Master Exonerat- 
ing Servant. — A chauffeur, while on his master's business, negligently 
ran into and injured the plaintiff. The owner, although not present 
at the time the injury was received, and the chauffeur, were jointly 
sued, the jury exonerating the servant, but holding the master. Held, 
the master can not complain of the verdict. Weil v. Hagan (Ky. 1915) 
179 S. W. 835. 

Although the courts differ upon the question as to whether a third 
party, injured through the negligence of the servant alone, the master 
being entirely blameless, can sue both the master and servant jointly, 
the weight of authority allows such a joinder. 2 Mechem, Agency 
(2nd. ed.) § 2011; Huffcut, Agency, 266. In such a case, the master's 
liability depends on that of his servant, and the master can be held 
liable only on the principle of respondeat superior. Thus, in an action 
against the master for injuries sustained through the negligence of the 
servant, the master may set up as a defense the verdict for the servant 
in a former suit by the same plaintiff for the same injury. See Dore- 
mus v. Boot, and the Oregon B. B. (1901) 23 "Wash. 710, 63 Pac. 572. 
Hence it would seem that, when sued jointly, if the servant has been 
exonerated, the action against the master must necessarily fail. Such 
is the holding of the vast majority of the courts. Hobbs V. Illinois 
Central B. B. (la. 1915) 152 N. "W. 40; Doremus v. Boot, and The 
Oregon B. B., supra; Chicago, B. I. & P. By. v. Austin (1914) 43 
OH. 698, 144 Pac. 1069; Pangburn v. Buick Motor Oo. (1914) 211 
N. T. 228, 105 N. E. 423. The contrary view has been taken by the 
Kentucky courts, National Oash Begister Go. v. Williams (1914) 161 
Ky. 650, 171 S. W. 162, and is based upon the decision in Illinois Cen- 
tral B. B. v. Murphy (1906) 123 Ky. 787, 97 S. W. 729. But the latter 
case was considered by the court as a case of joint tort-feasors, and the 
rule was correctly applied which allows any one of several joint tort- 
feasors to be held regardless of the verdict as to the others. The illogi- 
cal doctrine of the principal case seems to have originated from a 
confusion of the doctrine there enunciated with the principle of re- 
spondeat superior, which should be applied in circumstances similar 
to those found in the instant case. 

Nuisance — Action by Individual to Enjoin Public Nuisance — Bal- 
ance op Injury. — An injunction was sought to compel the defendant 
bank to remove two pillars which encroached upon a public street and 
obstructed the view of the plaintiffs shop window. Held, the court 
will balance the injury, and not command the defendant to remove the 
pillars, although the plaintiff suffers special injury from this public 
nuisance. But the plaintiff may recover damages, past and future. 
Levris v. Pingree National Bank (Utah 1915) 151 Pac. 558. 

That an individual may maintain an action to enjoin a public 
nuisance, it is required that he suffer special or particular injury, or 
injury different in degree and in kind from that of the general public; 
Joyce, Nuisance, § 422; 6 Columbia Law Rev., 56; and in effect, he 
then sues to enjoin a private nuisance. Bernard v. Williamette etc. 
Co. (1913) 64 Ore. 223, 129 Pac. 1039; Piatt & Speith v. Chicago etc. 
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Ry. (1887) 74 Iowa 127, 37 N. W. 107. The doctrine of the balance 
of injury, or the balance of convenience, as applied in cases of private 
nuisance, see 13 Columbia Law Rev., 635, may then be followed, al- 
though some courts have considered it applicable only in suits for 
preliminary injunctions. Evans v. Reading etc. Co. (1894) 160 Pa. 
209, 28 Atl. 702; see Hennessy v. Carmony (1892) 50 N. J. Eq. 616, 
625, 25 Atl. 374. Whether the comparative injury should be considered 
in a suit for final injunction has led the courts to inquire into the 
character of equitable relief. The facts in many of the cases have made 
the granting of an injunction an especial hardship, and some courts 
have chosen to regard its issuance as a matter of discretion or grace. 
Mountain Copper Co. v. United States (C. C. A. 1906) 142 Fed. 625, 
638; McCarthy v. Bunker Hill etc. Co. (C. C. A. 1908) 164 Fed. 927, 
940; see Parker v. Winnipiseogee etc. Co. (1862) 67 IT. S. 545. The 
majority of courts, however, have held that under such circumstances 
an injunction is a matter of right which a court of equity must grant 
after a verdict at law or in a clear case of wrong. Wente v. Com- 
monwealth Fuel Co. (1908) 232 HI. 526, 83 N. E. 1049; Sullivan v. 
Steel Co. (1904) 208 Pa. 540, 57 Atl. 1065; Hennessy v. Carmony, 
supra. In such cases, it is clear that the nuisance may amount to the 
taking of property by one person from another, which a court should 
never legalize. 

Principal and Surety — Surrender op Collateral Security — Dis- 
charge op Surety. — In an action against defendant as surety on a note, 
where the holder, without defendant's consent, had surrendered to the 
maker collateral given as security for the note, held, the defendant 
was discharged, regardless of the value of such collateral. Elsey v. 
People's Bank of Bardwell (Ey. 1915) 179 S. W. 392. 

Where a creditor holds collateral given as security for the payment 
of the obligation of the principal debtor, he holds it not only for his 
own benefit, but also for the benefit of the surety. Springer v. Tooth- 
aker (1857) 43 Me. 381; Kirkpatrick v. Howk (1875) 80 III. 122. By 
surrendering the collateral without the consent of the surety, he pre- 
vents the subrogation of the surety, in case the latter is called upon 
for payment, to those "rights and remedies of the creditor" which had 
existed previously; and, where the value of the collateral surrendered 
is equal to the amount of the debt, the surety should be discharged. 
Fitckburg Savings Bank v. Torrey (1883) 134 Mass. 239. But where 
the debtor had no title to the property which he pledged, and which 
the creditor released, the surety has not been deprived of any of his 
rights, and he is not discharged; First Nat. Bank v. Parsons (1898) 
45 W. Va. 688, 32 S. E. 271; nor has he lost his right of subrogation 
if the security was obtained by the debtor through fraud, and re- 
covered by the creditor, Hamlin v. Klein (N. Y. 1896) 8 App. Div. 
413, 40 N. Y. Supp. 833; McShane v. Howard Bank (1890) 73 Md. 
135, 158, 20 Atl. 776, or if the creditor surrendered only a part of the 
collateral security, and retains sufficient to indemnify the surety 
against loss. Saline County v. Buie (1877) 65 Mo. 63; Parsons v. 
Harrold (1899) 46 W. Va. 122, 32 S. E. 1002. On the same principle, 
when the creditor surrenders collateral to a value less than the amount 
of the debt, but still prejudices the surety, the tatter's rights are de- 
feated only to the extent of the relinquished security, and in most juris- 
dictions he is discharged only to that extent. Kirpatrick v. Howk, 
supra; Springer v. Toothaker, supra; Bank of Monroe v. Qifford (1890) 
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79 Iowa 300, 44 N. W. 558; Everly v. Bice (1853) 20 Pa. 297. The 
principal case, in discharging the surety regardless of the value of the 
collateral surrendered, follows the rule established in Kentucky, see 
Sneed's Enfr v. White (1830) 26 Ky. 525, but is contrary to the 
better reasoned decisions in the majority of jurisdictions. 

Public Service Corporations — Discrimination — Measure op Dam- 
ages. — The defendant, a public service corporation, charged the plain- 
tiff the customary rates for electric power but gave the same service 
to one of the plaintiffs competitors at a lesser rate. The plaintiff 
sought to recover as damages the amount of the difference between 
the two rates. Held, in the absence of proof of actual damages, only 
nominal damages can be awarded. Homestead Go. v. Des Moines 
Electric Go. (D. C, S. D. Iowa, 0. D. 1915) 226 Fed. 49. 

A majority of jurisdictions have statutes forbidding unreasonable 
discrimination by public service corporations, Pond, Public Utilities, 
§ 212, and awarding damages to a party injured thereby, without 
specifying how these damages are to be estimated. See 24 TJ. S. 
Stat. L. 382, § 8. When the discrimination assumes the form of excess 
charges over the just and reasonable rate, the rule is generally to give 
the plaintiff the amount of the excess paid. Illinois Central By. v. 
Paducah Brewery Go. (1914) 157 Ky. 357, 365, 163 S. W. 239. Where 
the discrimination has been in the form of rebates given to, or lower 
rates charged, a competitor of the plaintiff, the courts differ as to 
the measure of damages. Some jurisdictions hold, in accordance with 
the principal case, that the plaintiff must actually prove his damage, 
and that establishing the difference in the rates charged will not con- 
stitute such proof. Pennsylvania By. v. International Goal Go. (1913) 
230 TT. S. 184; 33 Sup. Ot. Sep. 893; Lehigh Valley By. v. American 
Hay Go. (O. C. A. 1914) 219 Fed. 539; see Hoover v. Pennsylvania 
By. (1893) 156 Pa. 220, 244, 27 Atl. 282. Other courts simply assess 
damages to the amount of this difference. Sullivan v. Minneapolis 
etc. By. (1913) 121 Minn. 488, 142 N. W. 3; S. O. (1914) 127 Minn. 
180, 149 N. W. 134; Seawell v. Kansas Oity etc. By. (1893) 119 Mo. 
222, 24 S. W. 1002; cf. Lumler Go. v. Bailroad (1906) 141 IT. C. 171, 
53 S. E. 823. The former rule, while the more logical under the word- 
ing of the statutes, has the disadvantage of often leaving the plaintiff 
without an adequate remedy, due to the difficulty of ascertaining the 
actual damage, and it would seem that the latter view is the more 
practical of the two. See dissenting opinion in Pennsylvania By. v. 
International Goal Go., supra. The legislatures should settle this 
difficulty by specifying the method by which damages are to be assessed. 

Sales — Vendor's Lien — Loss by Negotiation op Warehouse Ee- 
ceipts. — Where an unpaid vendor negotiated a negotiable warehouse 
receipt to the vendee who then became insolvent, held, the vendor's 
lien was lost. Bummell v. Blanchard (1915) 216 N. T. 348. 

At common law the transfer of a bill of lading transferred con- 
structive possession as well as title to the bailed goods, Gurrie v. An- 
derson (I860) 2 E. & E. 592; cf. Evans v. Martell (1697) 12 Mod. 
*156, since bills of lading were documents of title and stood for the 
goods themselves. Sanders v. Maclean & Go. (1883) L. E. 11 Q. B. D. 
327, 341. The same doctrine, however, was not applied to such instru- 
ments as warehouse receipts and dock-warrants, Farina v. Home 
(1846) 16 M. & W. 119; cf. Harman v. Anderson (1809) 2 Campb. 
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243, which were mere evidences of authority to receive possession, cf. 
M'Ewan v. Smith (1849) 2 H. L. 0. *309, for no one could have the 
status of bailee thrust upon him without his consent; and, consequently, 
until the bailee attorned to the vendee he remained the bailee of the 
vendor. Gill & Go. v. Frank (1885) 12 Ore. 507, 8 Pac. 764; see Ben- 
tall v. Burn (1824) 3 B. & Or. 423. The exception, as to bills of lading 
was originally made because a vendee was physically unable to secure 
the attornment of a bailee at sea and hence the necessity of attorn- 
ment was dispensed with. See Sanders v. Maclean & Go., supra. A 
means of overcoming the warehouse receipt difficulty by having the 
bailee assent to the substituted bailor in advance, or by constituting 
the bailor the bailee's agent in giving assent, was suggested, Benjamin, 
Sales (5th ed.) 851, and in effect adopted by modern statutes which 
abolish the distinction between bills of lading and warehouse receipts 
and provide that a negotiable warehouse receipt when properly in- 
dorsed and transferred passes both title and constructive possession. 
Uniform Warehouse Receipts Act, §§ 37-41; N. T. Consol. Laws c. 20, 
Gen'l Business Law, § 125 ; Manufacturers' Mercantile Go. v. Monarch 
Refrigerating Go. (1915) 266 HI. 584, 107 N. E. 885; In re Bichheimer 
(0. 0. A. 1915) 221 Fed. 16. And with his loss of possession, the 
vendor loses his lien for the purchase price. N. T. Consol. Laws c. 
41, Pers. Prop. Law, § 137. Hence, the decision in the principal case 
is unquestionably correct. 

Streets — Vacation — Damages — Abutting Owners. — In a suit to en- 
join the vacation of streets in a platted section, in which the plaintiff 
owned lots, held, a lot owner cannot complain of a vacation except as to 
the street or alleys in his block. Sill v. Kimball (HI. 1915) 110 N. E. 
18. See Notes, p. 139. 

Taxation— Intangible Personal Property — Situs. — Certain residents 
of Massachusetts were appointed trustees by a court of Maine, the 
beneficiaries being domiciled in California. The corpus of the fund 
was stocks and bonds of corporations foreign to Massachusetts and 
deposited in Maine. Held, the Massachusetts statute taxing the legal 
title at the domicil of the trustees is valid. Welch v. Oity of Boston 
(Mass. 1915) 109 N. E. 174. 

A statute of Vermont declared that for purposes of taxation the 
situs of shares of all Vermont corporations should be at the home office 
of the corporation in Vermont. The plaintiff, a resident of Massachu- 
setts, was there taxed on shares which he owned in a Vermont corpo- 
ration, and which had been taxed under the Vermont statute. Held, 
the Massachusetts statute taxing such shares was valid, notwithstand- 
ing the Vermont statute. Bellows Falls Power Go. v. Commonwealth 
(Mass. 1915) 109 N. E. 891. See Notes, p. 137. 

Vendor and Purchaser — Oral Contract to Convey Land — Recovery 
op Payments. — The plaintiff, the vendee in an oral contract for the 
sale of land, had successfully defended a former action brought by the 
defendant, the vendor, for the purchase price, by pleading the Statute 
of Frauds. He now sues to recover back money paid on the purchase, 
although the defendant is able and willing to convey on payment of the 
balance. Held, the plaintiff cannot recover. Cook v. Griffith (W. Va. 
1915) 86 S. E. 879. 
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Where the vendor in an oral contract to convey land is unable or 
refuses to carry out his agreement, the vendee may recover back the 
purchase money which he has paid, on an implied assumpsit raised by 
the law to prevent the unjust enrichment of the vendor. Dix v. 
Marcy (1875) 116 Mass. 416; Ford v. Stroud (1909) 150 W. 0. 362, 
64 S. E. 1; cf. Interstate Hotel Co. v. Woodward & Burgess Amuse- 
ment Go. (1903) 103 Mo. App. 198, 77 S. W. 114; see 5 Columbia Law 
Eev., 550. If the vendee has gone into possession, he may also recover 
the value of any permanent improvements which he has made, legs 
reasonable rents and profits. Treece v. Treece (1880) 73 Tenn. 
221; Ford v. Stroud, supra. Some States give the vendee a lien 
on the land for the amount of his recovery. Vaughn v. Vaughn (1898) 
100 Tenn. 282, 45 S. W. 677; Lyttle v. Davidson (Ky. 1902) 67 S. W. 
34. Even where the vendor is able and willing to complete the oral 
contract, but the vendee refuses, a few jurisdictions, construing the 
contract as void under the Statute of Frauds, permit recovery by the 
vendee, Scott v. Bush (1873) 26 Mich. 418; Nelson V. Shelby Manu- 
facturing and Improvement Oo. (1892) 96 Ala. 515, 11 So. 695; see 
Tucker v. Grover (1884) 60 Wis. 233, 19 H". W. 92; but the soundness 
of this doctrine may be questioned. See Keener, Quasi-Contracts, 239. 
In most States, however, as in the principal case, the oral contract is 
considered as enforceable unless the Statute of Erauds is pleaded, and 
the vendee is not permitted to recover when he has himself breached 
the contract, as the consideration has not failed, and, since the de- 
fendant is ready to perform, his retention of the purchase price is not 
unjust. Galway v. Shields (1877) 66 Mo. 313; Mitchell v. McNab 
(1878) 1 HI. App. 297; Collier v. Ooates (N. T. 1854) 17 Barb. 471; 
see Frey v. Stangl (1910) 148 Iowa 522, 125 N. W. 868. 

Wills — Gift Over to Issue — Per Stirpes or Per Capita. — A will pro- 
vided that, under the circumstances which actually occurred, the 
share of testator's property held in trust for one of his daughters for 
life, should at her death pass "in equal portions" to the "issue" of 
the other. Held, "issue" includes all descendants, and, under the 
general scheme of the will, they take per stirpes and not per capita. 
Matter of Union Trust Go. (K Y. App. Div., 1st Dept., 1915) 156 N". Y 
Supp. 32. See Notes, p. 147. 

Wills — Undue Influence — Admissibility op Prior Wills. — In an 
action to set aside a will on the ground of undue influence, proof of 
a former will disposing of the estate to the testatrix's heirs at law was 
refused by the court. Held, this was properly excluded. O'Day v. 
Crdbbe (HI. 1915) 109 K E. 724. 

On the issue of undue influence the normal intention of the tes- 
tator when uninfluenced is always relevant. 3 Wigmore, Evidence, 
§ 1738 (2) b. To establish the testator's natural tendency or in- 
clination his condition of mind before and after the period when the 
undue influence is supposed to have been exercised and his general 
testamentary attitude toward specific persons must be considered. 3 
Wigmore, Evidence, § 1738 (2) b. Since a condition of mind may be 
evidenced under an exception to the hearsay rule by the declarant's 
own statements as to its existence, the most efficient way of discovering 
the testator's general testamentary attitude would seem to be through 
prior wills. It is accordingly conceded that prior wills similar to the 
one in question are admissible to rebut the presumption of undue in- 
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fluence; Hughes v. Hughes Etfr (1858) 31 Ala. 519; In re Young 
(1908) 33 Utah 382, 392, 94 Pac. 731; In re Hermann's Will (1914) 
87 Misc. 476, 150 N. Y. Supp. 118; and the contestant is usually al- 
lowed to introduce dissimilar ones in support of his case. Hughes v. 
Hughes Bx'r, supra; Sullivan v. Foley (1897) 112 Mich. 1, 70 U. W. 
322; In re Hermann's Will, supra. The courts of the jurisdiction of 
the principal case, however, have uniformly held that the inference 
arising from the dissimilarity of the prior wills is too speculative. WHO, 
v. Bahrns (1895) 158 BL 314, 41 N. E. 912. The error of that decision 
and the decision in the principal case arises from not discriminating 
between the weight and admissibility of the evidence. While it is 
true that the making of one will does not render it unlikely that 
another may be substituted, a previous set determination would clearly 
be relevant when coupled with other proof of undue influence. Beau- 
Men V. Oicotte (1864) 12 Mich. 459, 489; In re Young, supra; In re 
Arnold's Estate (1905) 147 Cal. 583, 82 Pac. 252; Page, Wills, § 422; 
Schouler, Wills (5th ed.) § 242. 



